Preserving America’s Heritage

December 20, 2006

Dear Commenter:

Thank you for your comments on earlier drafts of the ACHP Archeology Task Force’s proposed “Policy
Statement Regarding Treatment of Burials Sites, Human Remains, and Funerary Objects.” Attached for
your review and comment is the most recent draft of the policy with a short discussion paper that expands
on the policy principles. We would appreciate any further views you might have on this document before
January 18,2007. Based on the comments received, a final draft will be developed by the Task Force
and presented to the full ACHP for review and possible adoption at its next meeting scheduled for
February 23, 2007.

This draft is being sent to those agencies, tribes, individuals and organizations that provided comments on
earlier drafts of this policy statement. The initial policy draft was sent out for review in September 2003,
and a revised draft was published for review in the Federal Register in March 2006. During this most
recent comment period eight regional government-to-government consultation meetings were held with
Indian tribes across the country, and two meetings were held with Native Hawaiian organizations to
discuss the proposed policy. After each of the comment periods ended, the Archaeology Task Force met
nd considered all comments received in further revising the draft policy.

In addition to discussion about the principles themselves several overarching themes were identified and
discussed in detail by the Task Force:

1) Should there be an ACHP policy? While some commenters suggested that NAGPRA and State burial
laws obviate the need for a formal ACHP human remains policy, the Task Force decided there is a
definite need for a ACHP policy statement for those situations where neither Federal nor State laws apply.

2) Should there be a single policy? Like the 1988 version, the current draft policy proposes one
statement to address all burial sites, human remains, and funerary objects discovered through the Section
106 process. Some commenters suggest, however, that Indian tribes and Native Hawaiian organizations
merit a separate policy. The Task Force determined that that there should be a single ACHP policy to
guide all Federal agencies in making decisions about the identification and treatment of burial sites,
human remains, and funerary objects subject to review under Section 106 of the National Historic
Preservation Act.

3) Should the policy be more explicit on the issue of documentation and scientific analysis? The Task
Force recognized that agencies must do some documentation in order to determine if the remains are
human and with whom they might be affiliated, and this should be decided on a case-by-case basis.
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4) Is the discussion of the importance of consuliation sufficient? Many comments state that the
discussion of consultation needs to be expanded and more focused. The Task Force decided to emphasize
the final decision-making role of the Federal agency after consulting meaningfully to cxchange views.

We appreciate the time you took in reviewing and commenting on past drafts of this document, and would
appreciate your thoughts on this latest version by January 18, 2007. As before, you can provide your
comments to the ACHP in writing to the attention of Dr. Tom McCulloch at the address below, or by e-
mail to ATF@ACHP.GOV

Sincerely,

John M. Fowler
Executive Director

Enclosure
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ACHP POLICY STATEMENT
REGARDING
TREATMENT OF BURIAL SITES, HUMAN REMAINS AND FUNERARY OBJECTS

Preamble: This policy offers leadership in resolving how to treat burial sites, human remains,
and funerary objects in a respectful and sensitive manner while acknowledging public interest in
the past. As such, this policy is designed to guide Federal agencies in making decisions about
the identification and treatment of burial sites, human remains, and funerary objects encountered
in the Section 106 process, in those instances where Federal or State law does not prescribe a
course of action.

This policy applies to all Federal agencies with undertakings that are subject to review under
Section 106 of the National Historic Preservation Act NHPA; 16 U.S.C. § 470f), and its
implementing regulations (36 CFR Part 800). To be considered under Section 106, the burial
site must be or be a part of a historic property, meaning that it is listed, or eligible for listing, in
the National Register of Historic Places.

The Advisory Council on Historic Preservation (ACHP) encourages Federal agencies to apply
this policy throughout the Section 106 process, including during the identification of those
historic properties. The policy is not bound by geography, ethnicity, nationality, or religious
belief, but applies to the treatment of all burial sites, human remains, and funerary objects
encountered in the Section 106 process, as the treatment and disposition of these sites, remains,
and objects are a human rights concern shared by all.

This policy also recognizes the unique legal relationship between the Federal government and
tribal governments as set forth in the Constitution of the United States, treaties, statutes and court
decisions, and acknowledges that, frequently, the remains encountered in Section 106 review are
of significance to Indian tribes.

Section 106 requires agencies to seek agreement with consulting parties on measures to avoid,
minimize, or mitigate adverse effects to historic properties. Accordingly, and consistent with
Section 106, this policy does not recommend a specific outcome from the consultation process.
Rather, it focuses on issues and perspectives that Federal agencies ought to consider when
making their Section 106 decisions. In many cases, Federal agencies will be bound by other
applicable Federal, Tribal, State, or local laws that do prescribe a specific outcome, such as the
Native American Graves Protection and Repatriation Act (NAGPRA). The Federal agency must
identify and follow applicable laws and implement any prescribed outcomes.

For undertakings on Federal and Tribal Jand that encounter Native American or Native Hawaiian
human remains and funerary objects, NAGPRA applies. NHPA and NAGPRA are separate and
distinct laws, with separate and distinct implementing regulations and categories of parties that
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must be consulted.' Compliance with one of these laws does not mean or equal compliance with
the other. Implementation of this policy and its principles does not, in any way, change, modify,
detract or add to NAGPRA or other applicable laws.

Principles: When burial sites, human remains, or funerary objects, will be or are likely to be
encountered in the course of Section 106 review, a Federal agency should adhere to the
following principles:

Principle 1: Participants in the Section 106 process should treat all burial sites, human
remains and funerary objects with dignity and respect.

Principle 2: Only through consultation, which is the early and meaningful exchange of
information, can a Federal agency make an informed and defensible decision about the
treatment of burial sites, human remains and funerary objects.

Principle 3: Native Americans are descendants of original occupants of this country.
Accordingly, in making decisions, Federal agencies should be informed by and utilize the
special expertise of Indian tribes and Native Hawaiian organizations in the
documentation and treatment of their ancestors.

Principle 4: Burial sites, human remains and funerary objects should not be knowingly
disturbed unless absolutely necessary, and only after the Federal agency has consulted
and fully considered avoidance of impact and whether it is feasible to preserve them in
place.

Principle 5: When human remains or funerary objects must be disinterred, they should be
removed carefully, respectfully and in a manner developed in consultation.

Principle 6: The Federal agency is ultimately responsible for making decisions
regarding avoidance of impact to or treatment of burial sites, human remains and funerary
objects. In reaching its decisions, the Federal agency must comply with applicable
Federal, Tribal, State, or local laws.

Principle 7: Through consultation, Federal agencies should develop plans for the
treatment of burial sites, human remains and funerary objects that may be inadvertently
discovered.

Principle 8: In cases where the disposition of human remains and funerary objects is not
legally prescribed, Federal agencies should proceed following a hierarchy that begins
with the rights of lineal descendants, and if none, then the descendant community, which
may include Indian tribes and Native Hawaiian organizations

' The ACHP’s publication Consulting with Indian Tribes in the Scction 106 Process and the National Association of Tribal
Historic Preservation Officers’ publication Tribal Consultation: Best Practices in Historic Preservation provide additional
guidance on this matter.
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DISCUSSION:

Principle 1: Participants in the Section 106 process should treat all burial sites, human
remains and funerary objects with dignity and respect.

Because the presence of human remains and funerary objects gives a historic property special
importance as a burial site or cemetery, Federal agencies need to consider fully the values
associated with such sites. When working with human remains, the Federal agency should
maintain an appropriate deference for the dead and the funerary objects associated with them,
and demonstrate respect for the customs and beliefs of those who may be descended from them.

Through consultation with descendants, culturally affiliated groups, descendant communities,
and other parties, Federal agencies should discuss and reach agreement on what constitutes
respectful treatment.

Principle 2: Only through consultation, which is the early and meaningful exchange of
information, can a Federal agency make an informed and defensible decision about the
treatment of burial sites, human remains and funerary objects.

Consultation is the hallmark of the Section 106 process. Federal agencies must make a
“reasonable and good faith” effort to identify consulting parties and begin consultation early in
project planning, after the Federal agency determines it has an undertaking and prior to making
decisions about project design, location, or scope.

The NHPA, the ACHP’s regulations, and Presidential Executive Orders set out basic steps,
standards and criteria in the consultation process, including:

e Federal agencies have an obligation to seek out all consulting parties [36 CFR §
800.2(a)(4)], including the State Historic Preservation Officer (SHPQ)/Tribal Historic
Preservation Officer (THPO) [36 CFR § 800.3(c)].

¢ [ederal agencies must acknowledge the sovereign status of Indian tribes [36 CFR §
800.2(c)(2)(i1)]. Federal agencies are required to consult with Indian tribes on a
government-to-government basis in recognition of the unique legal relationship between
Federal and Tribal governments, as set forth in the Constitution of the United States,
treaties, statutes, court decisions, and executive orders and memoranda.

e Consultation on a government-to-government level with Indian tribes cannot be delegated
to non-Federal entities, such as applicants and contractors.

e Federal agencies should solicit tribal views in a manner that is sensitive to the
governmental structures of the tribes, recognizing their desire to keep certain kinds of
information confidential, and that tribal lines of communication may argue for Federal
agencies to provide extra time for the exchange of information.

(V'S]
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e Properties of traditional religious and cultural importance to an Indian tribe or Native
Hawaiian organization may be determined eligible for inclusion on the National Register
[I6 U.S.C. § 470a(d)(6)(A)], and Federal agencies must consult with any Indian tribe or
Native Hawatian organization that attaches religious and cultural significance to such
historic properties [16 U.S.C. § 470a(d)(6)(B) and 36 CFR § 800.2(c)(2)(11)(D)].

Principle 3: Native Americans are descendants of original occupants of this country.
Accordingly, in making decisions, Federal agencies should be informed by and utilize the
special expertise of Indian tribes and Native Hawaiian organizations in the documentation
and treatment of their ancestors.

This principle reiterates existing legal requirements found in Federal law, regulation and
executive orders, and is consistent with positions that the ACHP has taken over the years to
facilitate enfranchisement and promote broad participation in the Section 106 process. Federal
agencies must consult with Indian tribes on a government-to-government basis because they are
sovereign nations.

Indian tribes and Native Hawaiian organizations bring a special perspective on how a property
possesses religious and cultural significance to them. Accordingly, Federal agencies should
utilize their expertise about, and religious and cultural connection to, burial sites, human
remains, and associated funerary objects to inform decision-making in the Section 106 process.

Principle 4: Burial sites, human remains and funerary objects should not be knowingly
disturbed unless absolutely necessary, and only after the Federal agency has consulted and
fully considered avoidance of impact and whether it is feasible to preserve them in place.

As a matter of practice, Federal agencies should avoid impacting burial sites, human remains,
and funerary objects as they carry out their undertakings. Avoidance means ensuring that the
burial site is not physically disturbed. If impact to the burial site can be avoided, this policy does
not compel Federal agencies to remove human remains or funerary objects just so they can be
documented.

As this policy advocates, Federal agencies should always plan to avoid burial sites, human
remains, and funerary objects altogether. When a Federal agency determines, based on
consultation with Section 106 participants, that avoidance of impact is not appropriate, the
agency should minimize disturbance to such sites, remains, and objects. Accordingly, removal
of human remains or funerary objects should occur only when other alternatives have been
considered and rejected.

When a Federal agency determines, based on consultation with Section 106 participants, that
avoidance of impact is not appropriate, the agency should then consider any active steps it may
take to preserve the burial site in place, perhaps through the intentional covering of the affected
area, placement of markers, or granting of restrictive or other legal protections. In many cases,
preservation in place may mean that, to the extent allowed by law, the locations of burial sites,
human remains, and funerary objects should not be disclosed publicly. Alternatively and
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consistent with the Section 106 regulations [36 CFR § 800.5(a)(2)(vi)], natural deterioration of
the remains may be the acceptable or preferred outcome of the consultation process.

Principle 5: When human remains or funerary objects must be disinterred, they should be
removed carefully, respectfully and in 2 manner developed in consultation.

When the Federal agency decides that human remains or funerary objects must be disturbed, they
should be removed respectfully and dealt with according to the plan developed by the Federal
agency in consultation. "Careful” disinterment means that those doing the work should have, or
be supervised by people having, appropriate expertise in techniques for recognizing and
disinterring human remains.

This policy does not endorse any specific treatment. However, Federal agencies must make a
reasonable and good faith effort to seek agreement through consultation before making its
decision about how human remains and/or funerary objects shall be treated.

The plan for the disinterment and treatment of human remains and/or funerary objects should be
negotiated by the Federal agency during consultation on a case-by-case basis. However, the plan
should provide for an accurate accounting of Federal implementation. Depending on agreements
reached through the Section 106 consultation process, disinterment may or may not include field
recordation. In some instances, such recordation may be so abhorrent to consulting parties that
the Federal agency may decide it is inappropriate to carry it out. When dealing with Indian
tribes, the Federal agency must comply with its legal responsibilities regarding Tribal
consultation, including government-to-government and trust responsibilities, before concluding
that human remains or funerary objects must be disinterred.

Principle 6: The Federal agency is ultimately responsible for making decisions regarding

avoidance of impact to or treatment of burial sites, human remains and funerary objects.

In reaching its decisions, the Federal agency must comply with applicable Federal, Tribal,
State, or local laws.

Federal agencies are responsible for making final decisions in the Section 106 process [36 CFR §
800.2(a)]. The consultation and documentation that are appropriate and necessary to inform and
support Federal agency decisions in the Section 106 process are set forth in the ACHP’s
regulations [36 CFR Part 800].

Other laws, however, may affect Federal decision-making regarding the treatment of burial sites
human remains, and funerary objects. Undertakings located on Federal or Tribal lands, for
example, are subject to the provisions of NAGPRA and the Archeological Resources Protection
Act (ARPA). When burial sites, human remains, or funerary objects are encountered on State
and private lands, Federal agencies must identify and follow State law when it applies. Section
106 agreement documents should take into account the requirements of any of these applicable
laws.

Principle 7: Through consultation, Federal agencies should develop plans for the treatment
of burial sites, human remains and funerary objects that may be inadvertently discovered.
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Encountering burial sites, human remains or funerary objects during the initial efforts to identify
historic properties is not unheard of. Accordingly, the Federal agency must determine the scope
of the identification effort in consultation with the SHPO/THPO, Indian tribes and Native
Hawalian organizations, and others before any archeological testing has begun [36 CFR §
800.4(a)] to ensure the full consideration of avoidance of impact to burial sites, human remains
and funerary objects.

The ACHP’s regulations provide Federal agencies with the preferred option of reaching an
agreement ahead of time to govern the actions to be taken when historic properties are
discovered during the implementation of an undertaking. In the absence of prior planning, when
the undertaking has been approved and construction has begun, the ACHP’s post-review
discovery provision [36 CFR § 800.13] requires the Federal agency to carry out several actions —

(1) make reasonable efforts to avoid, minimize, or mitigate adverse effects to such
discovered historic propertics;

(2) notify consulting parties (including Indian tribes and Native Hawaiian organizations that
might attach religious and cultural significance to the affected property) and the ACHP
within 48 hours of the agency’s proposed course of action;

(3) take into account the recommendations received; and then

(4) carry out appropriate actions.

NAGPRA prescribes a specific course of action when Native American and Native Hawaiian
human remains and funerary objects are discovered on Federal or Tribal lands in the absence of a
plan - cessation of the activity, protection of the material, notification of various parties,
consultation on a course of action and its implementation, and then continuation of the activity.
However, adherence to the plan under Principle 5 would cause new discoveries to be considered
"Intentional excavations" under NAGPRA because a plan has already been developed, and can
be immediately implemented. Agencies then could avoid the otherwise mandated 30 day
cessation of work for "inadvertent discoveries."

Principle 8: In cases where the disposition of human remains and funerary objects is not
legally prescribed, Federal agencies should proceed following a hierarchy that begins with
the rights of lineal descendants, and if none, then the descendant community, which may
include Indian tribes and Native Hawaiian organizations.

Under the ACHP’s regulations, “descendants” are not identified as consulting parties by right.
However, Federal agencies shall consult with Indian tribes and Native Hawaiian organizations
that attach religious and cultural significance to burial sites, human remains and associated
funerary objects, and be cognizant of their expertise in, and religious and cultural connection, to
them. In addition, Federal agencies should recognize a biological or cultural relationship and
invite that individual or community to be a consulting party [36 CFR § 800.3(f)(3)].

When Federal or State law does not direct disposition of human remains or funerary objects, or
when there is disagreement among claimants, the process set out in NAGPRA may be
instructive. In NAGPRA, the “ownership or control” of human remains and associated funerary
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objects lie with the following in descending order - specific lineal descendants; then tribe on
whose tribal lands the items were discovered; then tribe with the closest cultural affiliation; and
then tribe aboriginally occupying the land, or with the closest “cultural relationship” to the
material.

Definitions Used for the Principles:

- Burial Site: Any natural or prepared physical location, whether originally below, on, or above
the surface of the earth, into which as a part of the death rite or ceremony of a culture, individual
human remains are deposited [25 U.S.C. 3001.2(1)].

- Consultation: The process of seeking, discussing, and considering the views of other
participants, and, where feasible, seeking agreement with them regarding matters arising in the
Section 106 review process [36 CFR § 800.16()].

- Consulting parties: Persons or groups the Federal agency consults with during the Section 106
process. They may include the State Historic Preservation Officer; the Tribal Historic
Preservation Officer; Indian tribes and Native Hawaiian organizations; representatives of local
governments; applicants for Federal assistance, permits, licenses, and other approvals; and/or any
additional consulting parties [based on 36 CFR § 800.2(c)]. Additional consulting parties may
include individuals and organizations with a demonstrated interest in the undertaking due to the
nature of their legal or economic relation to the undertaking or affected properties, or their
concern with the undertaking’s effects on historic properties [36 CFR § 800.2(c)(6)].

- Disturbance: Disturbance of burial sites that are listed in or eligible for listing in the National
Register of Historic Places will constitute an adverse effect under Section 106. An adverse effect
occurs when “an undertaking may alter, directly or indirectly, any of the characteristics of a
historic property that qualify the property for inclusion in the National Register in a manner that
would diminish the integrity of the property’s location, setting, materials, workmanship, feeling,
or association” [36 CFR § 800.5(a)(1)].

- Federal land: Lands under a Federal agency’s control. Mere Federal funding or permitting of
a project does not turn an otherwise non-Federal land into Federal land (see Abenaki Nation of
Mississquoi v. Hughes, 805 F. Supp. 234 (D. Vt. 1992), aff’d, 990 F. 2d 729 (2d Cir. 1993)
(where the court found that a Clean Water Act permit issued by the U.S. Army Corps of
Engineers did not place the relevant land under Federal “control” for NAGPRA purposes).

- Funerary objects: “items that, as part of the death rite or ceremony of a culture, are reasonably
believed to have been placed intentionally at the time of death or later with or near individual
human remains” [25 U.S.C. 3001(3)(B)].

- Historic property: “Any prehistoric or historic district, site, building, structure, or object
included in, or eligible for inclusion in, the National Register of Historic Places maintained by
the Secretary of the Interior. It includes artifacts, records, and remains that are related to and
located within such properties, and it includes properties of traditional religious and cultural
importance to an Indian tribe or Native Hawaiian organization and that meet the National
Register of Historic Places criteria” [36 CFR § 800.16(1)].

- Human remains: The physical remains of a human body. The term does not include remains
or portions of remains that may reasonably be determined to have been freely given or naturally
shed by the individual from whose body they were obtained, such as hair made into ropes or nets
[see 43 CFR § 10.2(d)(1)].

- Indian Tribe: “An Indian tribe, band, nation, or other organized group or community,
including a Native village, Regional Corporation or Village Corporation, as those terms are
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defined in Section 3 of the Alaska Native Claims Settlement Act [43 U.S.C. 1602], which is
recognized as eligible for the special programs and services provided by the United States to
Indians because of their status as Indians” [36 CFR § 800.16(m)].

- Native American: Of, or relating to, a tribe, people, or culture that is indigenous to the United
States [25 U.S.C. 3001 (9)]. Of, or relating to, a tribe, people, or culture indigenous to the Unites
States, including Alaska and Hawaii [43 CFR 10.2(d)].

- Native Hawaiian: Any individual who is a descendant of the aboriginal people who, prior to
1778, occupied and exercised sovereignty in the area that now constitutes the State of Hawaii’s
[36 CEFR § 800.16(s)(2)].

- Native Hawaiian Organization: Any organization which serves and represents the interests of
Native Hawaiians; has as a primary and stated purpose the provision of services to Native
Hawaijans; and has demonstrated expertise in aspects of historic preservation that are significant
to Native Hawaiians [36 CFR § 800.16(s)].

- Policy statement: A formal statement, endorsed by the full ACHP membership, representing
the membership’s collective thinking about what to consider in reaching decisions about select
issues, in this case, human remains and funerary objects encountered in undertakings on Federal,
tribal, state, or private lands. Such statements do not have the binding force of law.

- Preservation in place: Taking active steps to ensure the preservation of a property.

- Protection of Historic Properties: Regulations [36 CFR Part 800] implementing Section 106
of the National Historic Preservation Act.

- Section 106: That part of the National Historic Preservation Act which establishes a Federal
responsibility to take into account the effects of undertakings on historic properties and to
provide the Advisory Council on Historic Preservation a reasonable opportunity to comment
with regard to such action.

- State Historic Preservation Officer: The official appointed or designated pursuant to Section
101(b)(1) of NHPA to administer the State historic preservation program.

- Tribal Historic Preservation Officer: The official appointed by the tribe’s chief governing
authority or designated by a tribal ordinance or preservation program who has assumed the
responsibilities of the SHPO for purposes of Section 106 compliance on tribal lands in
accordance with Section 101(d)(2) of NHPA.

- Treatment: Under Section 106, “treatments” are measures developed and implemented
through Section 106 agreement documents to avoid, minimize, or mitigate adverse effects to
historic properties.

Acronyms Used for the Policy Statement

- ACHP: Advisory Council on Historic Preservation.

- ARPA: Archaeological Resources Protection Act [16 U.S.C. 470aa-mm].

- NHPA: National Historic Preservation Act [16 U.S.C. § 470f].

- NAGPRA: The Native American Graves Protection and Repatriation Act [25 U.S.C. 3001 et
seq].

- SHPO: State Historic Preservation Officer

- THPO: Tribal Historic Preservation Officer



